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[1] Daniel Abernethy was found guilty after trial of causing or permitting an animal to
be in distress contrary to s. 24(1) of the Prevention of Cruelty to Animals Act, RSBC
1996, c. 372 (the “PCA Act”). The Crown seeks a 90-day jail sentence. Mr. Abernethy,
who is self-represented, maintains his innocence and has not advanced a sentencing
position other than he does not wish to go to jail. The issue | must decide is what is a fit

and appropriate sentence.
Circumstances of the Offence

[2] The nature of Mr. Abernethy’s offence is primarily one of neglect. Mr. Abernethy
was the owner of a 14 year old Shitzu, Sarah. Sarah and her sister, Susie, were left in
Mr. Abernethy’s care after his separation from his former spouse. Susie died of old age
a year prior to these events. In August 2021, a friend of the family became concerned
when he saw the condition of Sarah upon entering Mr. Abernethy’s home to use the
washroom. He called Mr. Abernethy’s spouse who came, collected the dog, and took

her to the vet, where Sarah was ultimately euthanized.

[3] Sarah was in abhorrent condition at the time of her removal. She was wasting
and dehydrated. She had a painful ruptured eye, an infected wound on her leg, and
matted, dirty fur. Her abdominal area was infested with live maggots. She was weak
and unable to walk. She smelled fetid and was unresponsive to stimuli, except when the
veterinarian attempted to examine her painful eye. The veterinarian opined Sarah’s
more serious conditions would likely have developed over the course of a couple of

weeks.

[4] It is not alleged Mr. Abernethy was responsible for any of Sarah’s injuries. Her
eye condition was not atypical of those suffered by older dogs. The wasting,
dehydration and maggots were consistent with the dog being immobile for a lengthy
period and left to lie in her own waste. Sarah was found in the living room beside

Mr. Abernethy’s chair and her condition was not the product of confinement.

[5] On a balance of probabilities, | find Sarah’s advanced age was the primary
contributor to her immobility. Mr. Abernethy was found guilty on the basis that, as
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Sarah’s caregiver, he was responsible for ensuring she did not suffer. He had an
obligation to attend to Sarah’s needs, seek medical care and, if necessary, have her

humanely euthanized.
Circumstances of the Offender

[6] Mr. Abernethy defended the charge on the basis that he lacked the mens rea to
commit the offence, specifically; he was heavily depressed at the time and incapable of
appropriately observing and responding to Sarah’s condition. He says he was “out of it,”
he was not taking care of himself and was not in a mental state to properly care for
Sarah. He provided evidence of being under the care of a physician for his mental
health. As this is a strict liability offence, the lack of mens rea is not a defence and Mr.
Abernethy was convicted on that basis. However, it is relevant to assessing his moral

culpability on sentencing.

[7] Mr. Abernethy is 68 years old with no criminal record. He was raised in a
household troubled by alcoholism and verbal abuse. He had a number of personal
setbacks prior to Sarah’s death that significantly impacted his mental health. Mr.
Abernethy retired in 2018 after a long career with CN rail, an occupation that had been
a point of pride. Mr. Abernethy’s spouse left him in 2020 and emptied their joint
accounts, which caused him financial and emotional stress. That stress was
compounded by Mr. Abernethy’s victimization in a telephone scam in which he was
defrauded of $20,000. He started gambling on the stock market and lost another
$60,000. Mr. Abernethy says the stress of these events caused him to suffer a nervous

breakdown at the time Sarah’s health was declining.

[8] Mr. Abernethy says he loves animals and has always kept animals. He was
deeply troubled upon learning about the gravity of Sarah’s condition. He knew Sarah
was old and in poor health, and he believed Sarah was approaching a natural death.
Sarah’s sister had died a year earlier from old age and he kept telling Sarah to “go with
Susie” and pass away peacefully. He believed Sarah was holding on to life longer than
she should have for his sake, because he was going through a difficult time and Sarah

knew he needed her.
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[9] Mr. Abernethy offered several reasons for not seeking medical attention for
Sarah in addition to failing to appreciate her need for medical care. He also claims he
could not afford to pay for a veterinarian in light of his financial troubles. Mr. Abernethy
says he once took a dog to the vet to be euthanized and found it to be a traumatic
experience. He felt immense guilt and remorse for taking the animal’s life. This made
him averse to euthanasia and contributed to his belief that animals should be allowed to

die naturally, as they do in the wild.

[10] Mr. Abernethy gave inconsistent accounts of his mental state at the time of these
events. On the one hand he says he was suffering a nervous breakdown which
rendered him incapable of appreciating Sarah’s condition. At the same time, he says he
did try to humanely euthanize Sarah with acetaminophen, but his attempt was
unsuccessful. He also claims he was carrying Sarah to her food and water. This
evidence suggests Mr. Abernethy was aware Sarah was no longer mobile and that her
condition had deteriorated to the point where euthanasia was within appropriate

contemplation.

[11] Collateral contacts interviewed for the preparation of Mr. Abernethy’s pre-
sentence report confirmed Mr. Abernethy loved his pets and did not intend to be cruel
towards them. They reported Mr. Abernethy has a history of failing to notice the
condition of his home or tending to matters that need his attention. | infer Mr. Abernethy
has a general tendency towards passive neglect that extended beyond his care of
Sarah.

[12] | accept Mr. Abernethy was distracted and stressed, but | do not believe he was
totally oblivious to Sarah’s distress. It is more likely Mr. Abernethy passively turned a
blind eye to Sarah’s condition in the expectation her natural death was imminent, which

he felt relieved him of any duty to seek medical attention to alleviate her suffering.

[13] Mr. Abernethy says he did not consider other options, such as surrendering
Sarah to the SPCA for treatment, because she had been his dog her whole life and he
did not want Sarah to be removed from her home and owner in her last days of life. In

Mr. Abernethy’s mind, it was less cruel to keep Sarah in her own home to pass away in
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a familiar environment with her own person. However, having made that decision,

Mr. Abernethy had an obligation to keep a close eye on Sarah and, if necessary,
medicate her to ensure she did not suffer. Sarah would not have experienced many of
her painful conditions had Mr. Abernethy been attending to her needs when her mobility

diminished.
Principles of Sentencing

[14] Under the Offence Act and the PCA Act, Mr. Abernethy can be sentenced to a
fine of up to $75,000; imprisonment of up to two years; a term of probation and/or a
prohibition order preventing him from possessing an animal for a period up to life. The
Crown seeks a 90 day jail sentence followed by a 12 month probation order that would
include terms prohibiting him from contacting his former spouse or possessing an
animal, and requiring him to attend counselling. The Crown seeks a lifetime animal
prohibition order under s. 24(3) of the PCA Act.

[15] Companion animals are sentient beings almost entirely dependent on their
owners for the necessities of life. A person who takes custody of an animal has a
positive obligation to ensure that animal’s needs are met. If an owner cannot meet those
needs due to personal circumstances such as changes in housing, relationships,
finances, or health, that owner has a positive duty to find alternative care for the animal
or surrender it to an agency such as the SPCA. Pets should not suffer only because
their owner is experiencing a personal decline. Their fates are not inextricably linked.

[16] Because of their vulnerability, the predominant principle of sentencing in cases
involving harm to animals is denunciation, deterrence and, when appropriate,
rehabilitation: R. v. Chrysler, 2013 BCPC 241 at para. 15. Where there is a reasonable
risk of future harm to an animal, then the court should make an animal prohibition order,
regardless of the needs or desires of the offender: R v. Perrault, 2021 ABPC 329. In my
view, while an animal prohibition order primarily serves the purpose of protecting
animals, it can also serve the principle of general deterrence to the extent persons
inclined to abuse or neglect their pets would fear the consequence of being deprived of

the right to keep companion animals for years, or their lifetime.
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[17] | find the predominant principles in this case are denunciation and deterrence.
Rehabilitation plays a lesser, but not absent, role. Mr. Abernethy has not expressed
insight into his actions. He continues to feel he has been unjustly interfered with by the
authorities and maintains his beliefs about animals being allowed to die “naturally.”
However, to the extent the offence arose from his poor mental health and coping skills,
counselling would provide a measure of rehabilitation. He has no criminal record or
negative history caring for animals. He has a history of working and pro-social
behaviour, and rehabilitation remains a valid objective.

Principle of Parity and Range of Sentence

[18] The Crown submitted a number of cases in support of its position a term of
imprisonment is justified. Most involved conduct that was far crueller and morally
culpable than Mr. Abernethy’s, such as inflicting violent abuse on the animal (R. v.
Keefer, 2017 BCPC 142 ; R. v. Viitre, 2020 BCSC 1463; R. v. Willard, 2023 BCPC 264;
and R. v. Chen, 2021 ABCA 382); or confining the animal for prolonged periods without
access to food, water, exercise or voiding spaces (R. v. McKay, 2012 BCPC 579 ;

R. v. Bee and Wilson, 2014 BCPC 423; R. v. Perrault; R. v. Torres, [2025] O.J. No
1313; and R. v. Paulsen, 2015 BCPC 45). Unlike those cases, Sarah’s confinement was
not the product of active restraint by Mr. Abernethy, it was the result of her own

deterioration from old age.

[19] The Crown relies on McKay in support of its position for a 90 day jail sentence. In
that case the offender chained his dog to a doghouse and left it to starve to death over
the course of 4-8 weeks. The judge remarked they could not be sure if Mr. McKay
starved the dog on purpose to spite his ex-spouse who had left him with the dog.

Mr. Abernethy’s moral culpability does not come close to Mr. McKay’s. | accept

Mr. Abernethy loved Sarah and did not intend for her to suffer. She was by his chair in

the living room, not chained to a doghouse.

[20] The Crown submits cases where non-custodial sentences were imposed are
distinguishable because the animal did not die or require euthanasia “as a result of the

neglect.” In this case, | found Mr. Abernethy guilty in part, because he should have
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arranged for Sarah to be humanely euthanized rather than allow her to suffer a painful
“natural” death. There is no evidence Sarah would have been a healthy robust dog but
for Mr. Abernethy’s conduct. Mr. Abernethy did not abuse or confine her. Sarah’s
condition arose because she became unable to feed, water, and care for herself due to
advanced age or illness. Mr. Abernethy’s crime was to allow Sarah to persist in that
state without providing humane care. The veterinarian testified it could have cost
thousands of dollars to treat Sarah’s conditions, and given her prognosis, euthanasia
may have been the preferred option even if Mr. Abernethy had surrendered Sarah to the
SPCA. The Crown has not proven beyond a reasonable doubt the aggravating factor

that the neglect caused the euthanasia.

[21] Mr. Abernethy’s situation is closer to that of the offenders in R v Barker, 2017
BCPC 468, R.v. Chrysler and R. v. Mbamy, 2018 BCPC 423. In Chrysler the accused,
a 50 year old woman on a disability pension with health issues, was found guilty after
trial of causing unnecessary suffering to her horses contrary to s. 445.1(1)(a) of the
Criminal Code. The horses suffered from low weight and were living in dirty barns with
no supplements, non-potable water and no blankets. Like Mr. Abernethy, the accused
did not reach out for help from the SPCA or another agency. The court imposed a two
year suspended sentence and 30 hours of community work service with a lifetime ban

on owning horses.

[22] In Barker, the accused was a busy young mother of three. Her dog became sick,
requiring extra attention and hand feeding. Ms. Barker did not attend to the dog and it
starved to near death over the course of weeks. By the time the accused took the dog to
the vet the dog needed to be euthanized. She plead guilty to causing unnecessary
suffering to an animal under the Criminal Code. The judge imposed a conditional

sentence order of six months.

[23] In Mbamy, the court imposed a $1,000 fine and 10 year animal prohibition order
on an accused who was “too busy” to care for her dogs, causing them to become
seriously malnourished and in distress. | note, however, the matter came before the

sentencing judge as a joint submission on a guilty plea and is therefore of limited
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precedential value, other than to the extent that sentence was not considered to be

contrary to the public interest.
Aggravating and Mitigating Factors
Mitigating Factors

[24] The mitigating factors are Mr. Abernethy’s age, lack of criminal record, and
history of pro-social behaviour. | accept he was suffering from a mental health crisis at
the time of the offence which affected his ability to fully appreciate and appropriately act

upon Sarah’s need for medical attention.

[25] | also accept Mr. Abernethy loved Sarah and feels deeply remorseful his neglect
caused her distress, notwithstanding his position that this neglect was not his fault due
to his mental state at the time. Mr. Abernethy broke down several times during the trial
when talking about Sarah. Mr. Abernethy called Ms. Abernethy after Sarah was

euthanized and thanked her for taking Sarah to the vet.

[26] Mr. Abernethy did not enter a guilty plea and therefore does not have the benefit
of that as a mitigating factor. However, Mr. Abernethy all but admitted the offence and
did not challenge any of the Crown’s evidence. Mr. Abernethy maintained his innocence
under the mistaken belief his lack of intent offered a valid defence to the charge, failing
to understand how mens rea operates in a strict liability offence. It is unfortunate

Mr. Abernethy did not have the benefit of counsel, as the matter may have ultimately
proceeded by means of a guilty plea if Mr. Abernethy had been properly advised.

Aggravating Factors

[27] Itis aggravating Sarah suffered from a number of painful conditions, not just one,

all of which contributed to her distress.

[28] The Crown suggests it is an aggravating factor that Sarah’s neglect occurred
“over a period of time.” Dr. Gleasure, the veterinarian, testified Sarah’s ruptured eye
would have developed over one to two weeks; the maggots would have developed over

a period of four to five days; and the infection from the injury to her leg would have
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become infected over the course of four to nine days. The only lengthy period of neglect
relates to Sarah’s grooming, as the veterinarian estimated Sarah had not been groomed
for at least three months based on the condition of her fur. There was no evidence poor

grooming caused Sarah distress.

[29] The Crown bears the onus of proving aggravating factors beyond a reasonable
doubt. I can only be satisfied, beyond a reasonable doubt, that Mr. Abernethy neglected

Sarah for a period of one to two weeks.

[30] The Crown says it is an aggravating factor Mr. Abernethy did not ask for help. |
find that is not an aggravating factor, that is the absence of a defence. The charge is a
strict liability offence to which the exercise of due diligence is a defence. If Mr.
Abernethy had reached out for help, he likely would not have been found guilty of the
charge. His failure to engage in conduct which would be a valid defence to the charge

cannot be characterized as an aggravating factor justifying an increased sentence.

[31] The Crown says a denunciatory and deterrent sentence is required to address
those potential pet owners who may be inclined to neglect or abandon their pets upon
the breakdown of a romantic relationship. The Crown makes the compelling argument
that all too often a couple get a pet together, and when the relationship ends the partner
retaining custody of the pet loses interest or becomes resentful, and the pet suffers as a
result. | agree with the Crown there is a strong public policy argument for imposing stiff
sentences in such circumstances. Persons no longer willing or able to meet their
responsibilities to their companion animals after a breakup should rehome or surrender

their pets. It is not an option to allow those pets to become neglected and distressed.

[32] However, there is no evidence that marital breakdown was a major contributing
factor in this case. Mr. Abernethy and his spouse separated in March 2020, almost a
year and a half before this offence. Ms. Abernethy testified she left the dogs in

Mr. Abernethy’s care after separation because she felt he needed them more than her.
At the time the dogs were 12 years old. Ms. Abernethy saw the dogs in the summer of
2020, several months after separation. She observed Susie was getting weak from old
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age but Sarah was still running around and greeting everyone. She felt the dogs needed

grooming but otherwise the animals did not appear to be maltreated or neglected.

[33] In short, there is nothing to suggest either dog left in Mr. Abernethy’s care after
separation was ever in distress until the week or so prior Sarah’s death, which was
almost 18 months post-separation. There is no evidentiary basis to conclude

Mr. Abernethy’s neglect of Sarah was a calloused reaction to being left with the animal

after a marital break-up.
Sentence

[34] Proportionality is the sine qua non of a just sanction. After considering all of the
relevant factors in sentencing, including the circumstances of the offence and the
offender; the principles of sentencing, including the principles of denunciation,
deterrence, rehabilitation, parity, proportionality and judicial restraint; | find it would be

excessive to impose a custodial sentence.

[35] A conditional sentence order is not available, as Mr. Abernethy was found guilty

under the Prevention of Cruelty to Animals Act, not the Criminal Code.

[36] A hefty fine can give effect to the principle of general deterrence. It potentially
negates the incentive for pet owners to try and save money by denying their pet much
needed veterinary care, including a humane death. A fine can express society’s
condemnation of the neglect of one’s companion animal, and send the message that a
pet owner who is ill or experiencing crisis is nonetheless expected to make appropriate

arrangements for their animal’s care.

[37] Despite his financial troubles, Mr. Abernethy does receive a pension from which
he can pay a fine. The imposition of a counselling condition can address the mental

health issues that contributed to Mr. Abernethy’s offending.

[38] I find a fit and appropriate sentence in Mr. Abernethy’s case is a fine of $5000,

and probation for a period of two years.
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Animal Prohibition Order

[39] The Crown seeks a lifetime prohibition on Mr. Abernathy’s possession of
animals. Mr. Abernethy pleads he has always had animals, loves his animals, and does
not wish to be prohibited from owning animals.

[40] In Mr. Abernethy’s particular case the most impactful deterrent sentence this
Court could impose, even when weighed against the prosect of jail, would be an animal
prohibition order. Mr. Abernethy’s need to care for animals is so compelling he has

taken to keeping bees while under bail conditions which prevent him from owning pets.

[41] Throughout the trial, Mr. Abernethy forcefully asserted he was incapable of
appreciating Sarah’s distress because of his depression and mental state. There is no
evidence his mental health has improved, to the contrary, throughout these proceedings
Mr. Abernethy has continued to present as feeling persecuted, defeatist and hopeless.
Collaterals interviewed for the pre-sentence report conveyed Mr. Abernethy had a
history of neglecting important things that required his attention. When Susie passed
away, the ground was too frozen to dig a grave. Mr. Abernethy kept her body in his
house for months until Ms. Abernethy prompted him to dispose of it. There are
reasonable grounds to believe that if Mr. Abernethy were to assume care of another

animal he may again become blind to its needs.

[42] |find there is a reasonable risk of harm should an animal be placed in

Mr. Abernethy’s care. The risk is considerable given the level of suffering Sarah
endured, and the multitude of conditions which went unnoticed or untreated by

Mr. Abernethy. As such, | find it appropriate to impose a lifetime animal prohibition.
Pursuant to s. 24(3) of the Prevention of Cruelty to Animals Act, Mr. Abernethy is
prohibited from owning or having control or custody of an animal for life.

The Honourable Judge C. Malfair
Provincial Court of British Columbia
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